IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERALDI NE DANI ELLE HAWIHORNE : CIVIL ACTI ON
V.

KI NTOCK GROUP & :
TYRONE JENNI NGS : NO 99-3763

VEMORANDUM AND ORDER

HUTTON, J. February 14, 2000

Presently before the Court are Defendant Kintock Goup’ s
(“Kintock”) Mdtion to Dismss Counts IlIl and VI of Plaintiff’'s
Conplaint (Docket No. 2) and Plaintiff GCeraldine Danielle
Hawt horne’s (“Plaintiff” or “Hawthorne”) response thereto (Docket

No. 4). For the reason stated bel ow, Kintock’s Mdtion is GRANTED.

| . BACKGROUND

Accepting as true the facts alleged in the Conplaint and all
reasonabl e inferences that can be drawn fromthem the pertinent
facts of this case are as foll ows. Plaintiff, a forner inmate,
resided in a hal fway house operated by Kintock. The hal fway house
prepared convicted persons such as Plaintiff for release into
society. Defendant Tyrone Jennings (“Jennings”) was enployed by
Ki nt ock and wor ked at the hal fway house at which Plaintiff resided.
During the | ast several weeks that Plaintiff resided at Kintock’s
hal fway house, Jennings was the Director of the “Pre-Rel ease

Program”



Over a period of tinme spanning the |ast weeks of August 1997
until Septenber 6, 1997, Jennings sexually assaulted Plaintiff on
four occasions. Jennings threatened Plaintiff wth further
incarceration if she failed to submt to his demands for sex
Sexual acts were to be the currency with which Plaintiff would pay
Jennings to ignore her curfew violations. Jennings nmade his | ast
demand of Plaintiff the day before she was released from the
hal fway house.

Plaintiff filed the instant matter in the Court of Common
Pl eas of Phil adel phia County and Kintock renoved Plaintiff’s case
to federal court. The Conplaint states six causes of action under
federal and Pennsylvania |aw. Ki nt ock seeks dism ssal of Count
11, “Pennsyl vania Constitution - Ri ghts Arendnent,” and Count VI,

“Federal Cvil Rghts, 42 U S C§ 1983, 5, 6.”

1. LEGAL STANDARD

When considering a notion to dismss a conplaint for failure
to state a claimunder Rule 12(b)(6),\! this Court nust "accept as
true the facts alleged in the conplaint and all reasonable

i nfferences that can be drawn from them Di sm ssal under Rule

L Rul e 12(b)(6) provides that:

Every defense, in law or fact, to a claimfor relief in any pleading

shall be asserted in the responsive pleading thereto if one is
requi red, except that the follow ng defenses may at the option of
the pl eader be nmade by notion: . . . (6) failure to state a claim
upon which relief can be granted .

Fed. R Gv. P. 12(b)(6).



12(b)(6) . . . is limted to those instances where it is certain
that no relief could be granted under any set of facts that could

be proved." Mrkowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d

Cr. 1990) (citing Ransomv. Marrazzo, 848 F.2d 398, 401 (3d Cr

1988)); see H J. Inc. v. Northwestern Bell Tel. Co., 492 U S. 229,

249-50 (1989). A court wll only dismss a conplaint if ""it is
clear that no relief could be granted under any set of facts that
coul d be proved consistent with the allegations.'™ HJ. Inc., 492

U S at 249-50 (quoting Hi shon v. King & Spalding, 467 U S. 69, 73

(1984)). Nevertheless, a court need not credit a plaintiff’s “bald
assertions” or “legal conclusions” when deciding a notion to

dismss. Mrse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d

Gr. 1997).

1. D SCUSSI ON

A. Plaintiff’s “Pennsylvania Constitution - R ghts
Anendnent ,” C aim

The Equal Rights Anmendnent (“ERA’) of the Pennsylvania
Constitution states as follows: “Equality of rights under the | aw
shal | not be deni ed or abridged in the Commonweal t h of Pennsyl vani a
because of the sex of the individual.” Pa. Const. art. I, § 28.
Plaintiff clainms that her rights under the ERA were violated by
Ki nt ock and Jennings (collectively, the “Defendants”) because they

failed to provide a



safe place of detention, free from Qud Pro Qo Sexua

Harassment . . . failed to respond pronptly to [her]
conplaints of Quid Pro Quo Sexual Harassnent . . . failed to
investigate throughly and in a tinmely manner [her] conplaints
of Quid Pro Quo Sexual Harassment . . . failed to disimnate

[sic] an anti sexual harassnent policy to nanagenent staff and
enpl oyees thereby exhibiting a deliberate indifference to
[her] protected rights.
(Conpl. at T 17). Plaintiff alleges that Defendants engaged in
these discrimnatory actions wth mlice and/or reckless
indifference to her civil rights as “protected by the Pennsyl vani a

Constitution,” and that said conduct denied her “civil rights

guaranteed by the Pennsylvania Constitution.” (Conpl. at 9 18-

19).

Ki ntock argues that whether males and fermales were treated
differently under the law is not dispositive. I nst ead, Kintock
contends that Plaintiff’s allegations concern illegal conduct that

occurred between two individuals “within [a] prison facility,” and
that such allegations are beyond the anmbit of the ERA

| n Henderson v. Henderson, 458 Pa. 97, 327 A 2d 60 (1974), the

Pennsyl vani a Suprenme Court stated as foll ows:

The thrust of the [Pennsylvania Constitution s] Equal Rights
Amendnent is to insure equality of rights under the | aw and to
elimnate sex as a basis for distinction. The sex of citizens
of this Comopnwealth is no | onger a perm ssible factor in the
det erm nati on of their | egal rights and | egal
responsibilities. The laww Il not inpose different benefits
or different burdens upon the nenbers of a society based on
the fact that they nay be man or wonman.

Id. at 101, 327 A 2d at 62. In Comonwealth v. Butler, 458 Pa.

289, 328 A 2d 851 (1974), the Pennsylvania Suprene Court, after



consi dering the purpose and scope of the Pennsylvania Equal Ri ghts
Amendnent stated that “[i]n this Coomonweal th, sex may no | onger be
accepted as an exclusive classifying tool." 1d. at 296, 328 A 2d
at 855 (citations omtted).

Consideration of the ERA's plain text and the case | aw that
interprets the ERA indicates that the ERA does not enconpass a
claimsuch as that brought by Plaintiff. The ERA prohibits denial
or abridgnents of equality of rights base on gender; it does not
provide <constitutional protection against conduct |ike that
consi dered herein. While the ERA does not enbrace cl ai ns of sexual
harassnment or wunlawful sexual conduct anong individuals, such
conduct is renedi able under tort and crimnal law. Utimtely, as
Plaintiff alleges that Defendants engaged in tortuous conduct and
as tort | aw provides renedi es for such conduct, the Court di sm sses

Plaintiff's ERA claim

B. Plaintiff's “Federal Civil Rights, 42 U S.C § 1983, 5, 6” daim

Section 1983 provides that:

Every person who, under col or of any statute, ordi nance,
regul ation, custom or usage, of any State or Territory
or the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation
of any rights, privileges, or imunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress, except that in any action
brought against a judicial officer for an act or om ssion
taken in such officer's judicial capacity, injunctive
relief shall not be granted unless a declaratory decree
was viol ated or declaratory relief was unavail able. For
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t he purposes of this section, any Act of Congress
applicabl e exclusively to the District of Col unbia shal
be considered to be a statute of the D strict of
Col unbi a.

42 U.S.C. § 1983 (enphasis added). Wiile 8§ 1983 is not itself a

source of substantive rights, see Baker v. MCollan, 443 U S. 137

144 n. 3, 99 S. C. 2689, 2694-95 n.3 (1979), the section provides
a renedy for violations of constitutional rights where the all eged
vi ol ation was conm tted by a person acting under the col or of state

|aw. See Mark v. Borough of Hatboro, 51 F.3d 1137, 1141 (3d Cir.

1995). To nmeke out a cause of action under 8 1983, a plaintiff
must show that: (1) the defendant/person acted under col or of |aw,
and (2)the defendant/person’s actions deprived plaintiff of rights

secured by the Constitution or federal statutes. See Kost v.

Kozakiewi cz, 1 F.3d 176, 184 (3d Cir. 1993).

Plaintiff contends that the “tortuous” acts described in her
Conplaint (i.e., “conspiracy tointerfere with her civil rights[,]
negligence to prevent a denial of her civil rights[,]
excessi ve, unreasonabl e and unjustified force agai nst her person.”
(Conpl. at 9§ 31)) violated her rights under the Fourth and
Fourteenth anendnents, that Kintock’s “actions were actions under
color of law, to wit, under color of the statutes, ordinances,
regul ati ons, policies, custons, and usages of the Commonweal th of
Pennsyl vani a and/ or the federal governnent.” (Conpl. at Y 29-30).

Generally, the Eleventh Amendnent shields the Comonweal th

fromsuit in federal court. The Supreme Court held that Congress

-6-



did not abrogate the Eleventh Amendnent in enacting 8 1983. See

WIl v. Mchigan Dept of State Police, 491 U S. 58, 70-71, 109 S.

. 2304, 2312 (1989) (stating that a state is not a "person"
subject to 8 1983 liability and that the nonperson status extends
to governnental entities that are considered arns of the state for

El event h Anmendnent purposes); Quern v. Jordan, 440 U. S. 332, 345,

99 S. C. 1139 (1979) (holding that the statute itself does not
i nclude explicit and cl ear | anguage doi ng so, nor does its history
indicate that intent). Therefore, the Commonwealth is not a
“person” under 8§ 1983 and cannot be found I|iable thereunder.
Simlarly, pursuant to the anal ysis enployed by the WIIl Court, the
Commonweal th also is not |iable under §8 1985. See WIIl, 491 U. S

at 70-71, 109 S. C. at 2312; Rode v. Dellarciprete, 617 F. Supp.

721, 723 (MD. Pa. 1985) aff'd in relevant part 845 F.2d 1195 (3d

Cr. 1988); see also Brown v. Conposite State Board of Med. Exam,

960 F. Supp 301, 304 (MD. Ga. 1997). The El event h Anendnent t hus
bars 88 1983 and 1985 suits against the Comonwealth and
Commonweal th officials. Finally, because a 8§ 1986 claim is
dependent on the existence of a cognizable §8 1985 claimsee dark

v. (O abaugh 20 F.3d 1290, 1295 n.5 (3d Cr. 1994), Plaintiff's §

1986 cannot survive in light of the Court’s inability to consider
her 8 1985 claim Therefore, as Plaintiff states that the policy
or custom pursuant to which Jennings allegedly violated her

constitutional rights was promul gated by the Comonweal th or the



federal governnent, Plaintiff’s clains under 88 1983, 1985, and

1986 nust fail.

C. Plaintiff's State Law d ai s

Plaintiff asserts clains under Pennsylvania |law. This Court
has supplenental jurisdiction over Plaintiff’s Pennsylvania |aw
claims pursuant to 28 U S.C. 8§ 1367 which provides in pertinent
part as follows: “[D]istrict courts shall have supplenental
jurisdiction over all other clainms that are sorelated to clains in
the action within such original jurisdiction that they formpart of
t he same case or controversy . . . .” 28 U S.C. § 1367(a) (1999).
Section 1367 therefore enables this Court to hear State | aw cl ai ns
over which it otherw se has no i ndependent basis for jurisdiction.

At this juncture, however, the Court is conpelled to eval uate
whet her it possesses jurisdictionover Plaintiff’s remaining causes
of action. In light of the foregoing analysis, the Court now | acks
original jurisdiction over the instant |lawsuit. A federal court
may sua sponte remand if the court determnes, inter alia, that it

| acks federal subject matter jurisdiction. See 28 U.S.C. 8

1447(c); see also Liberty Mut. Ins. Co. v. Ward Trucking Corp., 48

F.3d 742, 750 (3d Cir. 1995)(court must remand if at any tine it

appears to lack subject matter jurisdiction). Accordingly, the

Court remands the instant matter as Plaintiff’'s federal questions

have been resol ved, thereby divesting the Court of jurisdiction.
An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERALDI NE DANI ELLE HAWIHORNE : CIVIL ACTI ON
V.

KI NTOCK GROUP & :
TYRONE JENNI NGS : NO 99-3763

ORDER

AND NOW this 14th day of February, 2000, upon
consi derati on of Defendant Kintock G oup’s Motion to Dism ss Counts
1l and VI of Plaintiff’s Conplaint (Docket No. 2) and Plaintiff
Ceral di ne Daniell e Hawt horne’ s response thereto (Docket No. 4), IT
| S HEREBY ORDERED t hat Def endant Ki ntock Group’s Motion i s GRANTED.

| T 1S FURTHER ORDERED that the instant |awsuit is REMANDED to

the courts of the Commobnweal th of Pennsyl vani a.

BY THE COURT:

HERBERT J. HUTTON, J.



